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A. What Should Parents Do?
When parents disagree about how to protect a child exposed to secondhand smoke, the
concerned parent should seek to negotiate an agreement that limits exposure. The concerned
parent could ask the family doctor to discuss the dangers of secondhand smoke with the
smoking parent. If the disagreement is based in part on one parent’s lack of understanding of
the dangers of secondhand smoke, useful resources are available from:
 Americans for Nonsmokers’ Rights at www.no-smoke.org;
 BREATH, the California Smoke-free Bars, Workplaces and Communities Program,
800-622-2829 in California, 916-739-8925 outside California and www.breathala.org;
 Center for Disease Control at www.cdc.gov/tobacco/data_statistics/sgr/index.htm.
If a cooperative agreement is difficult to obtain, a parent concerned about a child’s exposure
to secondhand smoke should document both the exposure and the attempts to devise a
solution. The concerned parent should ensure that any connection between the child’s health
problems and smoking is documented, preferably by the family doctor or medical
professional.1 Should the parents find themselves in a custody dispute, a concerned parent
that consistently raises the issue of smoking from the very beginning of the dispute likely
stands the best chance of protecting his or her children from passive smoking.

B. Judicial Considerations of Secondhand Smoke in Custody Disputes
Courts involved in custody disputes in California must decide in the “best interests of the
child” when making custody determinations. 2 This is a broad standard, giving the courts a
great deal of discretion in considering the factors to use in making a custody determination.
Courts have considered, among other things, the health, safety and welfare of the child; any
history of abuse by the person seeking custody; and the use of drugs or alcohol by the person
seeking custody.3
Nothing requires a court to consider the risk of secondhand smoke when making custody
determinations.4 Indeed, there are no published cases addressing the issue in California.5
Nearly all the court cases where secondhand smoke was considered as a factor in a custody
determination are decisions of trial courts outside California, so they do not necessarily apply
in California. Nevertheless, they give some sense of how courts might take the dangers of
secondhand smoke into account in disputes over initial child custody awards, visitation
rights, and modification of child custody decrees.
Based on the existing state of the law, courts are more likely to consider exposure to secondhand
smoke as a factor in a child custody dispute if 1) the child has a health condition exacerbated by
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exposure, 2) the child (even if otherwise healthy) may be harmed by secondhand smoke, or 3)
there is no other factor that is considered by the court to be more important.
1. Health Condition Exacerbated by Exposure
So far, nearly all the cases in which a court has based its decision on the risks of
secondhand smoke involve children with special health problems, like asthma. For
example, custody of an asthmatic child was granted to the nonsmoker father because
previous smoking by the mother in front of the child, despite the recommendation of
the child’s doctor, showed “lack of proper concern for the welfare of the child.”6
Courts have been reluctant to base custody decisions on secondhand smoke for
otherwise healthy children; in fact, before acting on this issue, courts are likely to
require that the child have health problems exacerbated by secondhand smoke. For
example, a father who did not smoke gained custody of only a younger child with
extreme allergies to smoke, while the mother who smoked retained custody of a
healthy older child.7
2. Child May Be Harmed by Secondhand Smoke
In some cases, a child could be harmed by exposure to secondhand smoke even if she
does not have a special health problem. In these cases, courts have not required that a
parent show that the smoking of the other parent caused the child’s illness or hardship,
but only that the other parent’s smoking merely harmed the child, or, in some cases,
could harm the child.8 Testimony or recommendations made by the child’s pediatrician
as to harm actually caused by secondhand smoke can be persuasive. 9 However,
unsupported claims of causation or harm may be rejected by a court.10
Even with an otherwise healthy child, the court may consider exposure to secondhand
smoke as a factor in determining parental custody. 11 In one such case, the court
awarded custody to the non-smoking parent, despite evidence that the child was not
presently allergic to smoke, because “the health risks of smoking and secondhand
smoke were common knowledge and medical records showing that a child was not yet
suffering ill effects due to smoke was not proof that the child would not suffer ill
effects due to smoke.”12 As an alternative to limiting custody or visitation, courts may
take the lesser step of issuing an order prohibiting smoking in certain circumstances to
protect otherwise healthy children. In one case, a judicial order prohibited a parent
from smoking in the presence of a child, even though the child was healthy, after
taking judicial notice of the existing medical literature on secondhand smoke’s
significant health risks to children. 13
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3. No More Important Factor
Even when secondhand smoke exposure is a concern, other factors considered by the
court in deciding the best interest of the child may outweigh the dangers of
secondhand smoke. Courts have acknowledged the importance of smoking in
designing custody agreements, but in some instances have awarded custody to
smoking parents instead of to parents who are former drug users or perpetrators of
domestic violence.14

C. Modification of the Initial Custody Determination
It may be difficult to modify an existing custody order based on a parent’s smoking because
most jurisdictions, including California, allow a change in permanent custody decisions only
under the “changed circumstance rule.”15 Under this rule, the applicant must show 1) the
change is in the child’s best interest, and 2) there has been a “material” or “significant”
change in circumstances since, or unknown at the time of, the initial decree. 16 Under this
standard, a concerned parent could seek a modification by showing a change in smoking
status, for example, if the other parent began smoking after the original custody decree. 17 In
addition, a concerned parent citing the child’s health as a reason for custody modification
would have to demonstrate that the child’s health problem developed or worsened after the
initial determination, which can be difficult to do.18
Courts that are reluctant to base an outright denial of visitation rights on a parent’s smoking
may prefer to allow continued parental contact so long as certain conditions are met, such as
quitting smoking or refraining from smoking in the home or around the children. 19 For
example, a court ordered a smoking father to refrain from smoking in the presence of his
children and in his home for at least forty-eight hours prior to the children’s visits. 20

D. Additional Resources
A parent involved in a custody dispute who is concerned about a child’s exposure to
secondhand smoke should discuss this issue with his or her attorney and may share this fact
sheet with the attorney. For assistance in finding an attorney who specializes in child custody
and family law, please consult the local chapter of the State Bar of California Certified
Lawyer Referral Services, which can be found in the phone book under your county’s bar
association. These local referral agencies will, for a nominal fee, arrange a half-hour
consultation with an attorney if one is available and willing to meet with you. After the
consultation, it is up to you and the attorney to decide whether to bring a case.
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